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L. There is a factual dispute as to whether the borrowers were overcharged.

The panel found that the borrowers were victims because the offense caused
them to be “overcharged” — that is, their mortgages increased due to the additional
point. Coon’s petition for rehearing asserts that the panel majority adjudicated this
factual question incorrectly. Coon asserts that the borrowers were not overcharged,
and that their loans did not increase as a result of the extra point because (1) the
purchase prices and loan amounts were determined solely by the homes’ appraised
values, and (2) the additional point was paid by the seller and not the buyer. Further,
Coon asserts that he was deprived of any opportunity to prove his assertions because
the district court denied the borrowers’ motion before he could respond to it. In their
response, the borrowers do not — and could not — dispute that Coon had no
opportunity to rebut the borrowers’ evidence or present any evidence himself. Rather
than concede the need for an evidentiary hearing, the borrowers assert no hearing is
needed because the panel (1) relied only on facts Coon stipulated to in the district
court, and (2) accepted as true all of Coon’s proffered facts in the mandamus
proceeding. For the reasons discussed below, neither of these assertions is correct.

The borrowers claim the panel relied only on Coon’s information, plea

agreement, and guilty plea. Res. at 3.' This is incorrect. The panel limited its review

'These, of course, are the only materials this Court could rely on given the
absence of an evidentiary hearing.



to these materials only in part [ of its ruling, but neither these materials nor part I
supports a finding that the borrowers were overcharged. And the plea agreement’s
stipulated facts establish the opposite — that the additional point “did not affect the
amount paid by the borrower as the builder/seller was responsible for the payment of
all closing costs.” Mand. Ex.4 at 18.> Knowing the stipulation is fatal, the borrowers
say it “obviously means what the borrowers have stated all along: that the overcharge
did not affect the cash paid by the borrowers at closing, as the builder fronted the
closing costs by drawing these funds out of the borrowers’ loans.” Res. at 5-6. This
is hardly “obvious.” That the additional point “did not affect the amount paid by the
borrower” means what both Coon and the United States have stated all along: that the
borrowers were not overcharged. See, e.g., U.S. Pet. Panel Reh’g at 7, M-D 28.° The
borrowers further assert that the stipulation “in no way undermines the panel’s
conclusion that the borrowers suffered harm by being placed on the hook for larger
loan amounts owed to Coast Bank.” Res. at 6. But if the extra point “did not affect

the amount paid by the borrower,” this would in every way “undermine” the panel’s

’The plea colloquy similarly contains the assertion by Coon’s counsel that the
borrowers were not victims because they “suffered no loss.” Mand. Ex.9 at 30-31.

3The remainder of the stipulation — that “the builder/seller was responsible for
the payment of all closing costs” — means that the borrowers did not have to pay them
(ever). This has nothing to do with the closing — it has only to do with who had to
pay the extra point and it was the seller and not the buyer/borrower who did so.
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conclusion that the point put the borrowers “on the hook for larger loan amounts.”
The borrowers’ second reason no hearing is needed is the claim that the panel

accepted as true all of Coon’s proffered facts in his response to the mandamus

petition. Res. at 4, 5, 9. This is not correct. Coon’s response proffered the following:

Ms. Stewart did not either borrow or pay any more money for her house
as aresult of this offense. ... The price Ms. Stewart agreed to pay for her
home — $333,000 — would have been the same without regard to
whether the seller paid one point, two points, or any number of points
as closing costs.

Ms. Stewart was obligated to repay the $333,000 she borrowed not
because that amount included the extra point charged by AML but
because that was the price of the home she purchased from the seller.

[T]he borrowers were responsible for paying the purchase price of the
home, and that price did not vary depending on whatever closing costs
were incurred by the seller. Simply stated, not a single borrower paid or
borrowed a nickel more as a result of the extra point paid by the seller.

[T]he sales prices of the homes were based strictly on 90% of their
appraised value. Mr. Coon’s bank was willing to and did provide 100%
financing on these transactions based on the agreement of the seller to
price them at 90% of their appraised value. Thus, the sales price of the
homes were set strictly by their appraised value, were unaffected by the
additional point paid by the seller, and these facts would be established
in the event an evidentiary hearing were required.

Mand. Res. at 5, 8-9, 19, 21-22. The borrowers do not address any of the above facts,
each of which conflicts with a finding that the borrowers were overcharged.

II. The procedure by which the borrowers were determined to have been
“overcharged” violated Coon’s due process rights



Coon’s rehearing petition asserts that the panel finding that the borrowers were
overcharged violated his rights because the district court decided their motion before
he could respond to or offer evidence rebutting it and because this Court offers no
forum in which to put on evidence in the first instance. Pet. at 9. The borrowers
ignore this point® and discuss only a different one — the extremely abbreviated time
Coon had to respond to the mandamus petition.” The borrowers simply have no
answer to the glaring due process violation caused by the failure to afford Coon an
evidentiary hearing for which a mandamus proceeding cannot substitute.

The borrowers also assert Coon has not been harmed by, and indeed may even
lack standing to challenge, the panel ruling because it “simply afforded the
borrowers’ procedural rights in the sentencing process,” including the right “to seek
restitution.” Res. at 9-10. While asserting this, the borrowers filed as “supplemental

authority” correspondence asserting the opposite — that the panel ruling establishes

*The borrowers are also silent regarding Part III of Coon’s en banc petition,
which explains the panel’s error in determining victim status based on “relevant
conduct” rather than the elements of Coon’s offense, in conflict with well-settled
precedent construing the analogous definition of “victim” under restitution law.

Having erected this straw man, the borrowers then knock it down by saying
Coon could have prepared a response to the mandamus petition before it was filed.
It is not possible to respond to a petition without seeing it. And contrary to the
borrowers’ claim, Res. at 8, their petition did not track their district court position,
which was not that they were victims under the plea agreement’s facts, but that those
facts were false and that the government had charged the wrong crime. Mand. Ex.10.

4



the borrowers’ “right to restitution” in the amount of the extra point regardless of
whether they paid it. Coon agrees that the ruling does not fully adjudicate restitution
because borrowers could be victims under the CVRA if they suffered “harm” by
being obligated to repay higher loans without being entitled to restitution, which
would require a “loss” that would occur when the loan, including the extra point, was
fully repaid.® But Coon’s rights have been violated because the panel adjudicated the
disputed first step in this analysis without affording Coon an evidentiary hearing.’

III. Mandamus rehearing may be granted without meeting the standard
required for recall of a mandate

The borrowers argue that the mandamus order was a “mandate”® that can be
reheard only if the standard for mandate recall is satisfied. They are incorrect. There
is ample precedent for granting rehearing in a mandamus case,” and the undersigned

did not find any case setting a heightened standard for mandamus rehearing.

°The borrowers admit that only “some” of them repaid the extra point and that
“many” of them did not. Mand. Ex.10 at §921,22.

'The same is true regarding potential guidelines issues, as the definition of
“victim” under the guidelines is similar to that in the restitution statutes.

*There is conflicting authority regarding whether a mandamus order is a
“mandate.” Compare Ellis v. United States Dist. Ct. for the W. Dist. of Wash., 360
F.3d 1022, 1022 (9th Cir. 2004) (en banc), with In re Union Nacional de
Trabajadores, 527 F.2d 602, 603 (1st Cir. 1975).

’See, e.g., Carnegie-Mellon Univ. v. Cohill, 484 U.S. 343, 348 (1988); Inre
Horseshoe Entm’t, 337 F.3d 429, 430 (5th Cir. 2003); United States v. Denson, 603
F.2d 1143, 1145 (5th Cir. 1979).
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